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CMS Waives Additional Aspects of Stark Law During COVID-19 Emergency

In addition to a number of other temporary regulatory changes announced on March 30th, CMS
expanded blanket waivers pertaining to Stark Law which permit certain referrals and the submission of
related claims that would otherwise violate the law.

They include:

* Hospitals and other health care providers can pay above or below fair market value to rent equipment
or receive services from physicians (or vice versa). For example, a physician practice may be willing to
rent or sell needed equipment to a hospital at a price that is below what the practice could charge
another party. Or, a hospital may provide space on hospital grounds at no charge to a physician who is
willing to treat patients who seek care at the hospital but are not appropriate for emergency
department or inpatient care.

¢ Health care providers can support each other financially to ensure continuity of health care
operations. For example, a physician owner of a hospital may make a personal loan to the hospital
without charging interest at a fair market rate so that the hospital can make payroll or pay its vendors.

* Hospitals can provide benefits to their medical staffs, such as multiple daily meals, laundry service to
launder soiled personal clothing, or child care services while the physicians are at the hospital and
engaging in activities that benefit the hospital and its patients. | Allowing the provision of certain items
and services that are solely related to COVID-19 Purposes (as defined in the waivers), even when the
provision of the items or services would exceed the annual non-monetary compensation cap. For
example, a home health agency may provide continuing medical education to physicians in the
community on the latest care protocols for homebound patients with COVID-19, or a hospital may
provide isolation shelter or meals to the family of a physician who was exposed to the novel coronavirus
while working in the hospital’s emergency department.

¢ Physician-owned hospitals can temporarily increase the number of their licensed beds, operating
rooms, and procedure rooms, even though such expansion would otherwise be prohibited under the
Stark Law. For example, a physician-owned hospital may temporarily convert observation beds to
inpatient beds to accommodate patient surge during the COVID-19 pandemic in the United States.

¢ Loosen some of the restrictions when a group practice can furnish medically necessary designated
health services (DHS) in a patient’s home. For example, any physician in the group may order medically
necessary DHS that is furnished to a patient by a technician or nurse in the patient’s home
contemporaneously with a physician service that is furnished via telehealth by the physician who
ordered the DHS.

® Group practices can furnish medically necessary MRIs, CT scans or clinical laboratory services from
locations like mobile vans in parking lots that the group practice rents on a part-time basis
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